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|ISSUE:

Was the Hedlth Care Financing Administration's denid of the Provider's request for an exception to the
renal diaysis composite rate based on atypica service intendty proper?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

. Lukes Hospitd ("Provider") is a hospital-based end-stage rend didysis (“ESRD”) facility located in
Bethlehem, Pennsylvania. The Hedlth Care Financing Adminidration (*“HCFA”) contracted with Blue
Cross and Blue Shield Association (“BCBSA”) to act asitsfiscd intermediary, respongble for deding
with the Provider on behalf of HCFA for the period a issue. BCBSA subcontracted its obligations to
Blue Cross of Western Pennsylvania. The estimated Medicare reimbursement effect is gpproximately
$500,000.

By letter dated April 28, 1994, the Provider requested an exception to the prospective

payment ESRD rate for routine outpatient maintenance hemodialys's based on atypica service intengty
(petient mix).! Therate in effect was the January 1, 1991 ESRD composite rate in the amount of
$127.98 per trestment. The Provider's request was timely filed within the exception window
established by HCFA. The adjustment request was based on the atypically intense dialysis services
rendered by the Provider. Due to the Provider’ s aleged high patient acuity and resulting intense didyss
sarvices, it projected an outpatient hemodialysis cost per treatment for itsfisca year ending June 30,
1994 ("FY 1994 ") of $233.90.

The Provider requested an exception to its composite rate to account only for a portion of its
anticipated costs in excess of the composite rate. The Provider requested an exception only for the
additiond staffing cogts resulting fromits atypicd service intengity. Specificdly, the Provider requested
an additional $46.43 per treatment in staffing costs which would raise the Provider's rate to $174.41
per treatment.?

The Provider's request was voluminous and detailed.® The portions of the request that are pertinent to
this apped are:

@ The narrative text preceding the exhibits which includes a section entitled "Increased
Treatment Cogts.” This section explains that the Provider's increased codts over the
years aein ggnificant part due to its continuing increase in Saffing costs. Thisresults

! See Provider Exhibit P-1.
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from the increased acuity of its patient population, which is discussed throughout the
narraive.

2 Exhibit B, which ligs the registered nurses ("RNS"), licensed practica nurses (“'LPNS’),
technicians and adminidtrative Saff.

3 Exhibit C, which provides a comparison of staff full-time equivdents ("FTES") and
sdaries.

(4  Exhibit E, which caculates the g&f to patient ratio.

) Exhibit O, which demongtrates the cost per trestment by didyss modaity and cost
yedr.

(6) Exhibit P, which isa cost andysisfor FY's 1990 through 1995, breaking out costs into
different cost areasin order to andyze how and why cogts differed from year to year.

@) Exhibit Q, which includes the Provider's as-filed FY 1993 cost report, including (a)
Worksheet S-3, reflecting staff FTES, and (b) Worksheet 1-2, reflecting outpatient
hemodidyss saff hours of service.

(8) Exhibit W, which includes g&ff time schedules.
The Intermediary reviewed the Provider's request and recommended granting the full amount of the
request. It stated that the Provider submitted adequate documentation to support this request.* The
Intermediary did not request any additiond or further information from the Provider before making its
recommendation or forwarding the request to HCFA.

By letter dated June 24, 1994, HCFA denied the Provider's request.> HCFA stated:

Inconsistent Cost Report Data

The Provider’s Exhibit O contains cost per trestment (CPT) schedules
by moddity. On one of these schedules the CPT for hemodialyss
maintenance increased by $34.60 (19%) from FY 92t0 94. This
increase was never addressed by SLH.

N See Exhibit I-2.

° See Exhibit P-2.
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The Provider’ s exception request is based entirely on the additional
gaffing costs of $46.43 per trestment (see Exhibit A.) However, we
noted sgnificant inconsstencies in documentation supporting sdary
costs which are described below.

On the FY 93 Supplementa Worksheet 1-2, Part |1 for outpatient
maintenance hemodialyss, SLH reported the identical hours of service
(37,983) for Registered Nurses, Licensed Practical Nurses, and
Technicians. On the same worksheet for FY 94, SLH reported
sgnificantly different hours of service. Registered Nurses were
allocated 23,146 hours, Licensed Practical Nurses 10,334, and
Technicians 2,068. Thetota direct service hours dlocated for FY 93
equals 113,949, and the total for FY 94 is 35,548. The average direct
service hours per treatment for FY 93is13.32 and 3.95 for FY 94.
These amounts were computed by dividing the totd direct service hours
by the corresponding number of treatments. Further, the unit cost
multipliers from the same schedules indicate the following: Registered
Nursesfor FY 93 - $9.59 and FY 94 - $18.52, Licensed Practical
Nursesfor FY 93 - $2.89 and FY 94 - $12.50, Techniciansfor FY 93
- $0.79 and FY 94 - $17.05. Because of these problemswith SLH's
documentation, we are unable to properly evauate the provider’'s
request for the additiona sdary codts.

In accordance with the documentation requirements of section 2725.3E
of the Provider Reimbursement Manua, a facility must document any
significant increases or decreases in budgeted costs and data compared
to actual cost and data reported on the latest filed cost report. Since
the provider failed to address the significant changesin its CPT as
reported for FY 92 and 93, and FY 93 and 94, the provider was
unableto rdateits higher cogts to its clamed atypicd patient mix

The Provider gppeded HCFA’ s denid of the exception request to the Provider Reimbursement
Review Board (“Board”). The Provider’ sfiling meetsthe jurisdictiond requirements of 42 C.F.R. 88
405.1835-.1841. The Provider isrepresented by Ledie Goldsmith, Esquire, of Ober, Kder, et d.
The Intermediary is represented by Bernard M. Tabert, Esquire, of Blue Cross and Blue Shield
Asociation.

PROVIDER'S CONTENTIONS:

The Provider contends that HCFA'’s denid must be reversed because it is based on an ingpplicable
PRM section. Congress requires that the Secretary of Health and Human Services render adecision
on an ESRD exception request within 60 days of submission of the request. 42 U. S.C. § 1395rr(b)(7).
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It would contravene the clear language of the Statute, aswell as congressond intent, to permit the
Secretary to continue to develop and add to its decision beyond that 60 day period. Thus, the
Secretary through HCFA or the Intermediary is not permitted to develop new bases or grounds for its
denid that are not found in the denid letter issued by HCFA within the 60 day period limitation.
Accordingly, the appropriateness of HCFA's denid must rest solely on the authority stated by HCFA in
itsdenid letter.

Furthermore, as the United States Supreme Court has stated:

[A] reviewing court, in deding with a determination or judgment which
an adminidrative agency alone is authorized to make, must judge the
propriety of such action solely by the grounds invoked by the agency.
If those grounds are inadequate or improper, the court is powerlessto
affirm the adminigtrative action by subgtituting whet it conddersto bea
more adequate or proper basis. To do so would propel the court into
the domain which Congress has st asde exclusvdy for the
adminigrative agency.

S .E. C. v. Chenery Corp., 332 U.S. 194, 196 (1947), quoted in, Mercy Hospital of Miami, Inc. v.
Shdda, No. 91-3268, (D.D.C Sept. 13, 1993) “Mercy Hospitdl”.

In Mercy Hospital the court was also faced with an appeal of an ESRD exception request denid for
atypica patient mix. Despite the Secretary's arguments, the court found that it could only consider the
bases established in the denid |etter to determine if the denid was appropriate.® The Provider notes
that the Mercy Hospitd caseis gtrikingly smilar to the Provider’scase. In Mercy Hospita, HCFA
denied the provider's ESRD exception request for atypica patient mix based on a discrepancy in cost
figures, including the reporting of two different historica cost figures and alack of adeguate explanation.
The historic cost discrepancy was due to an error in the number of treatments originaly reported. The
Secretary in that case asserted before the district court for the Digtrict of Columbia that she was not
estopped from addressing deficiencies in the hospita's exception request which she did not addressin
the exception request denid letter issued by HCFA. The court ruled otherwise. 1t held that the
Secretary was not permitted to review the request further based on the 60 day time limitation imposed
by the statute. The court remanded the case to HCFA for the sole and limited purposes of calculating
additiona reimbursement due the provider based on the court's ruling that the provider's exception
request should be granted.

The Provider observes that in this case, HCFA's denid letter cited one authority as the basis of the
denial, Provider Reimbursement Manual, HIM-15 (*HCFA Pub. 15-1") § 2725.3E. That sectionisan
invalid basis upon which to deny the Provider's exception request because, on its face, it gppliesonly to
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afacility seeking to quaify for an exception as an isolated essentid facility. The Provider did not seek
an exception to its composite rate on thisbass. The Provider sought an exception to its composite rate
based solely onits atypical patient mix.” Consequently, the documentation and other requirements
specified in HCFA Pub. 15-1 § 2725.3E do not apply to the Provider’ s exception request. Thus,
HCFA's denid of the Provider's exception request for failing to comply with HCFA Pub. 15-1 8
2725.3E must be reversed.

The Provider assarts that HCFA's denia must be reversed because it is not supported by applicable
authority, as discussed immediately above. Thus, the Board need look no further. However, even if
the Board does look further and examines the two factud assertions made by HCFA in support of its
denia, HCFA's denid mugt gtill be reversed because its factud assertions are without any legitimate
basis and are inaccurate. HCFA asserted that the Provider's request failed on two documentary
grounds. First, the Provider failed to address the 19% increase in costs per trestment between FY's
1992 and 1993. Second, significant differencesin FY 1993 and FY 1994 hours of service for RNs,
LPNs and technicians resulted in significant inconsstenciesin the "average direct service hours per
treatment” and the "unit cost multipliers' for FY 1993 versus FY 1994.

The Provider assarts that its request was fully documented and met dl the applicable requirements for
an exception request. Accordingly, the Provider met its burden and the request should be granted.
Regarding the 19% increase in costs, contrary to HCFA's first reason, the Provider did address the
increase in codts per trestment between FY's 1992 and 1993 in its exception request. Both the
narraive and the data and analyssin the exhibits of the request explain the increase. In a section of the
narrative gppropriately entitled "Increased Treatment Codts,” the Provider stated that "[a] significant
part of the didysis unit[']sincrease in tretment cogts are a result of the continuing increase in daffing
required to care for our acutely-ill patients and the related salary expense."® This section of the request
provides further explanation of the increase in cogts. Furthermore, the Provider segregated its costs
into three direct cost categories and seven overhead categoriesin order to fully examine the differences
in these cost categories from FY 1990 through FY 1995. The comparison used actud datafor FY's
1990 through 1993, sx months of actua data and six months of projected datafor FY 1994, and fully
projected datafor FY 1995.° Although the Provider supplied this explanation and documentation
explaining why the costs increased, it supplied even more detailed documentation and andysis on the
portion of the cogts for which it was requesting an exception. The additiona staffing cogts is supportive
of the increased staffing costs. ™

! See Exhibit P-1.
8 Exhibit P-1, pp. 7-8.
° See Exhibit P-1, p. 357

10 See Exhibit P-1.
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The Provider observes that the purpose behind the request and al of the documentation requested and
submitted is to ensure that a provider adequately documentsthat: (1) the request isfor avalid reason,
(2) the reason is supported by the facts a that facility, and (3) the costs which form the basis of the
request are reasonable, alowable, and related to the valid reason. The Provider's request fully
documents that it served an atypica patient population which required more intense direct petient care
daff per treetment than the norma ESRD facility. Even HCFA did not chdlengethisin its denid |etter.
The Intermediary’ s Statement in its position paper that HCFA remained unconvinced that the Provider
sarved an atypicd patient mix isinconsstent with HCFA’ s denid |etter statement and, therefore, cannot
be relied on as abasisfor HCFA’s decison. Furthermore, such an assertion is disingenuous and a
mere post-hoc litigating position which cannot be given any condderation or deference. Bowen v.
Georgetown Univ. Hosp., 488 U.S. 204, 212-13 (1988). Deference to what appears to be nothing
more than an agency’ s convenient litigating position would be entirely inappropriate. Further, the
Provider's request fully and adequately documents that the staffing codts it requested were legitimate
and reasonable. HCFA did not chdlenge this. Accordingly, the Provider met its burden and the
request should be granted.

The Provider notes that the second factual reason asserted by HCFA inits denid letter isthe
inconsistency in the hours of service for the RNs, LPNs and technicians when the FY 1993 data from
Worksheet |1-2 of the FY 1993 cost report is compared with the FY 1994 data. For FY 1994, six
months of actua and six months of projected datawere used. A cost report with a Worksheet -2 had
not been filed for FY 1994 at the time the exception request was submitted. HCFA's denial expresses
concern tha these inconsstencies lead to variances in tota direct service hours and unit cost multipliers
when FY 1993 and FY 1994 are compared. Thus, HCFA's concern flows entirely from the
inconsistency in the hours of service for RNs, LPNs and technicians for the two years. HCFA's denia
asserted that due to these inconsistencies, it was unable to properly eva uate the Provider's request for
the additiona saary costs.**

The Provider observes that when the hours for the two years are compared using the as-filed
Worksheet |-2 as the source of hoursfor FY 1993, there is a Sgnificant difference in the two years.
However, the Provider's submitted Worksheet |-2 in its as-filed FY 1993 cost report contained an
inadvertent, but fairly evident, error.*> As HCFA's denid |etter noted, the Provider reported the
identica hours, 37,983, of service for RNs, LPNs and technicians on Worksheet |-2 in the FY 1993
cost report.*? Because the identica number was reported for each category and because it was
inconggtent with dl other accounting of service hours for these individuas for this year, it was obvioudy
an error. Infact, what the Provider did was report the total staff service hours without breaking them
out for each category of employee.

1 See Exhibit P-2.
v See Exhibit P-1, P. 477

13 See Exhibit p-2.
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The Provider argues that, as the Court ruled in the very Ssmilar case of Mercy Hospital, a discrepancy
in higtoric cogt datais not a permissible ground upon which to deny an ESRD exception request. The
Provider could not correct that discrepancy. It arose from the fact that there was an error in the
historical cost data submitted with its previous year's cost report smilar to the error in Mercy Hospital.
The Provider was required to submit a copy of the as-filed cost report for the previous year. If that
cost report contained an error, as the Provider’ s did, it still had to submit a copy of that cost report.
The dispositive factors are that the costs upon which the Provider based the amount of its exception
request (1) did not contain that error and (2) were fully documented in its exception request. The
correct service hours for FY 1993 were reported and fully documented elsewherein the request. The
comparisons of staffing between FY 1993 and FY 1994 upon which the Provider based its request are
found at Exhibit C to the request.** These comparisons did not use the erroneous Worksheet 1-2 data
for FY 1993. Exhibit C to the request reflects FTEs which are easly converted into hours by
multiplying each full time equivalent by 2080 hours. The FTEs, or hours, reflected on Exhibit C to the
request are supported by Exhibits B and W to the request.*> The Provider was required to submit the
Workshest I-2 because it was part of its most recently filed cost report. 42 C. F. R. § 413.170(f)(6).
However, the Provider supplied and fully documented the correct patient care hours in its request and
used the correct hours asthe basis of itsrequest. Therefore, the fact that the FY 1993 Workshest [-2
contained errorsis not a valid ground upon which to deny the Provider's request. Significantly, the
erroneous numbers on the Worksheset 1-2 did not result in any reimbursement impact. They are not
used to calculate rembursement because the Provider is paid on gtrictly a prospective bass. When the
correct datafor FY 1993 is used there are no differences between the historic FY 1993 service hours
and the projected FY 1994 hours. Since, as HCFA found, it was the discrepancy in these hours that
resulted in the incong stencies with which HCFA was concerned, i.e,, the tota direct service hours and
unit cost multiplier for FY 1993 versus FY 1994, the use of the correct data completely removes those
concerns. Thismay very well be the reason that the Intermediary recommended approving the request.
The Intermediary had accessto dl of the information to which HCFA had access. Since the FY 1993
hours reflected in the filed Worksheet -2 did not make sense, and the hours as reflected everywhere
else on the request did make sense, the Intermediary may have ignored the clearly erroneous number
and used the numbers which were further supported by documentation and upon which the Provider
based itsrequest. Thisis consgtent with the Intermediary’ s job in the exception process which isto
review the request for allowability and reasonableness. HCFA Pub. 15-1 § 2723.3.

INTERMEDIARY’S CONTENTIONS:

The Intermediary contends that in its preliminary position paper to the Board, the Provider suggests that
the Board mugt limit its analysis of the denid of the request to HCFA Pub.
15-1 82723.3E. The Provider correctly portrayed the legal constraints facing a court reviewing an

“  SeeExhibit P-1, p. 14.

15 See Exhibit P-1, pp. 13, 534-667.
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adminidrative determination. _See, generally, SE.C. v. Chenery Corp., 332 U.S. 194, 196 (1947);
Mercy Hospital of Miami, Inc. v. Donna Shdda, No. 91-3268 (D.D.C Sept. 13, 1993). However,
the Board isnot a court. Asan andysis by the Board remains within the administrative domain of the
Department of Hedlth and Human Services, none of the aforementioned limits on review gpply. The
Board is not congtrained by the language of Mercy Hospital. In Mercy Hospitd, the United States
Digrict Court for the Digtrict of Columbiawas required to review the propriety of adenia by HCFA of
aprovider's request for an ESRD rate exception. The provider had submitted a time study of
undetermined informationa vaue, and HCFA thus rgected the exception request as having been
inadequately supported. On agpped, the Board reversed the denial. Subsequently, the Administrator of
HCFA reversed the Board's ruling and reinstated the HCFA decision, reasoning that the provider's
documentation in support of the request was insufficient. The provider then sought judicid review. The
court in Mercy Hospita articulated the following limits to judicid review of agency decisons

In reviewing an agency's decision, the court is confined to consdering
only those bases actudly relied upon by the agency.

This rule incorporates the limits to review defined by the United States Supreme Court in SE.C. v.
Chenery Corp..

The Intermediary argues that the Board isin no way congrained by such limits. The language of Mercy
Hospital, merdly a more concise version of the language in Chenery Corp., is directed at reviews by the
courts. The separation-of-powers concerns addressed in Chenery Corp. are not present when the
Board is examining an gppedal from a HCFA decision; that is, the processis il intra-agency, not yet in
the redlm of judicid review. As such, the Board retains the power to review adecison by HCFA in
the full context of the applicable section of the Medicare Act.

Further, in order to fulfill its duty to the Secretary of Hedth and Human Services (*HHS’), the
Intermediary argues that the Board is empowered to consider issues on gpped in amuch broader
context than Mercy Hospital allows a court to consder. According to the Provider Payment
Determinations and Appeals Procedures, HCFA Pub. 15-1,Chapter 29, the Board's powers during
appeds are asfollows:.

The Board shdl inquire fully into al of the maiters at issue and shdl
receive into evidence the testimony of witnesses and any documents
which are rdlevant and materia to such matters.

HCFA Pub. 15-1, §2925.1 (Emphasis added).

Therefore, given that the Board is not areviewing court and is entitled by HHS to full inquiry of the
issues presented, none of the limiting language Mercy Hospital applies to the Board.
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Assuming, arguendo, that the limits outlined by Mercy Hospital did apply in the instant case, the
Intermediary notes that the Board is nonetheless afforded a broad scope of review since the denid
letter invokes 42 C.F.R. 8413.170. The Intermediary concedes that HCFA erroneoudy cited HCFA
Pub 15-1 §2725.3E under which it evaluated the Provider's ESRD rate exception request. That sets
out the guiddines for evauating claims by isolated essentid fadilities i.e,, those didyss facilities whose
costs are higher than standard due to their geographic isolation or extreme patient dependency. The
Provider had not pursued arate exception as an isolated essentid facility.

The Intermediary based its decision on 42 C.F.R. 8413.170 and revedled thisin itsdenid letter. Inits
denid letter, HCFA instructed the Provider that 42 C.F.R. 8413.170(h)(2) governed gppedls. Section
413.170(h)(2) reads, in relevant part:

[A] facility that has requested higher payment per trestment in
accordance with paragraph (f) of this section may request areview
from the intermediary or the PRRB if HCFA has denied the request in
whole or in part.

ld.

Strictly, 8413.170(h)(2) applies only to decisions made under paragraph (f); therefore, HCFA's
application of subparagraph (h)(2) for possible appedls from this denia necessarily means that
subparagraph (f) was the basisfor its origind decison. As such, areviewing body, if limited by Mercy
Hospital, should direct its attention to decision making pursuant to subparagraph (f) of 8413.170.

The Intermediary argues that HCFA did not err in denying the Provider’ s request for an ESRD rate
exception ance the Provider failed to explain sgnificant cost variances. The Provider maintains that the
large, unexplained variances in nursing cods are the result of inadvertent errors surrounding nursing
sdariesfrom one year to the next. The Provider further maintains that the Intermediary or HCFA
should have aerted the Provider to the mistake.*® In its|etter that began the rate exception request
process, the Provider sought relief pursuant to HCFA Pub 15-1 882720 and 2725.1 and 42 C.F.R.
8405.439(f).}” HCFA's consideration of this request, as discussed above, was under 42 C.F.R.
8413.170(f), which is the ESRD anad ogue to 8405.439(f).

The Intermediary, as HCFA'’ s agent, argues that it does not owe a duty of full substantive review to the
Provider. That duty to present the Provider’s best case lies with the Provider. When requesting an
exception to the ESRD composite rate, a provider must submit to HCFA its most recent completed
cost report and whatever gatistics, data, and budgetary projections that are needed to determineif the

10 See Exhibit 1-4.

v See Exhibit I-1.
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exception is approvable. 42 C.F.R. 8413.170(f)(6). With an exception request, the burdenison a
provider to prove that one or more of the 42 C.F.R. 8413 criteria are met, and that the excessive costs
are judtifiable and reasonable. 42 C.F.R. 8413.170(f)(5). Here, the Intermediary determined that the
appropriate support documents accompanied the Provider's request, and therefore the Intermediary
had no cause to return the materials to the Provider for completion. HCFA Pub. 15-1 §2720.2. Since
the Intermediary and HCFA collectively have 60 days to complete an evaluation of arequest, the
Intermediary promptly forwarded the request to HCFA with its approva recommendation.

Smilarly, HCFA is not required to manufacture a provider's case. Section 413.170(f)(5) quite clearly
explains what is expected of a provider:

[t]he burden of proof is on the facility to show that one or more of the
criteriaare met, and that the excessive codts are judtifiable under the
reasonable cost principles set forth in this part.

ld.

In the instant case, the Provider argues that HCFA could have and should have computed the
gppropriate figures and derived the explanations for the variances from data located elsewhere within
therequest. By arguing this, the Provider attempts to impermissibly shift the burden of proof from itsdlf
to HCFA, in violation of 42 C.F.R. 8413.170(f)(5).

The Intermediary argues that HCFA appropriately evauated the evidence presented to it by the
Provider. HCFA evaduated the supporting documents thoroughly and considered that the Provider's
patient mix may be atypicad. However, Snce sgnificant cost variances were presented, yet not
explained, the documentation to support the atypical mix argument was not sufficient. Here, HCFA
discovered inconsstencies that cast doubt over the accuracy of the Provider'sfigures. First, the 19%
increase in hemodiayss cost per treatment from FY 1992 to FY 1993 was never addressed by the
Provider. Second, the service hours for nurses and technicians for FY 1993 were significantly different
from those in FY 1994. The more serious discrepancy is the second one in which total service hours
decreased by approximately 69% from FY 1993 to FY 1994.

In it preliminary position paper, the Provider argues that the FY 1993 total nurse and technician figure
was inadvertently repested for each of its congtituent parts, thus creeting an attificidly high total for FY
1993. Thefigures, as presented, were as follows. Registered Nurses (37,983 hours), Licensed
Practical Nurses (37,983 hours) and Technicians (37,983 hours). HCFA compared these figuresto
those provided for FY 1994: RNs (23,146), LPNs (10,334) and Technicians (2,068). The
Intermediary notes that explanation was contained in the exception request to explain this discrepancy.
The Provider further argues that the correct data is contained e sewhere in the supporting documents.

18 See Exhibit 1-2.
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While the facts asserted in that statement may be true, the Intermediary argues that the fact remains that
HCFA evauates any completed exception request asis. As discussed above, the burdenison a
provider to prove that one or more of the 42 C.F.R. § 413 criteriaare met, and that the excessve costs
arejudtifiable and reasonable.

The Intermediary further contends that in order to have an exception request approved in accordance
with the regulations, a provider must show HCFA that a clear nexus exists between excessve costs and
their dleged cause. The appropriate regulation reads as follows:

[1]f these excess costs are attributable to factors related to one or more
of the criteriain paragraph (g) of this section, the facility may request
HCFA to gpprove an exception to that rate and set a higher
prospective payment rate.

42 C.F.R. §413.170(f)(2).

An exception request that does not illuminate this connection cannot be approved. If an excessive cost
is related to operationd inefficiency (not a42 C.F.R. 8413.170 (g) factor), then no nexus can exist and
the request must be denied. 42 C.F.R. 8413.170 (f)(2). If an excessive cost may be attributable to a
42 C.F.R. §413.170 (g) factor, yet no explanation proving thisis available, then no nexus exists, and
the request must be denied.

The Intermediary notes that given the incredible volume of exception requests HCFA must process
every year, it is reasonable to conclude that HCFA has neither the time nor the resources to second-
guess aprovider's figures. Here, analyzing the information as presented led HCFA to the result that
sgnificant variances existed, and that these variances were not explained. HCFA concluded that the
Provider did not explain the nexus between its dlegedly grester service intendty and its excess cods as
required 8413.170(f)(2). HCFA's denid rests upon the request's lack of explanation for the differences
in the data, not upon the existence or location of the data. In its position paper the Provider cynicaly
and ingppropriately chides HCFA for not discovering that the submitted datais not correct and for not
dredging the available materids for correct data. To hold HCFA to such aduty is to shift the burden of
proof away from the Provider and onto HCFA. Such an outcome could not have been intended by the
drafters of the applicable regulations, given how precisdly 42 C.F.R. 8413.170(f)(5) spells out what is
expected of the Provider.

CITATION OF LAW, REGULATIONS & PROGRAM INSTRUCTIONS:

1. Lawv-42U.SC.:
81395 1 (b)(7) - Filing Exception Requests

§1395 x (V)(1)(A) - Reasonable Cost
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2.

Regulations - 42 C.F.R:

§ 405.1835-.1841

§ 405.439 (f)

§413.

§413.170

§ 413.170(f), et seq.

§413.170(g)

§ 413.170 (h), et seq.
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Board Jurisdiction

Payments for Covered Outpatient
Maintenance Didys's Treatments

Principles of Cost Reimbursement
Payment For End - Stage Renal
Disease

Payments for Covered Outpatient
Maintenance Didyss Treatments.

Procedures for Requesting Exceptions
to Payment Rates.

Criteria For Approved Of Exception
Requests.

Other Appedls

Program Instructions - Provider Reimbursement Manud, Part | (HCFA Pub. 15-1:

§ 2720 et seq.

§2723 et seq.
§2724

82725 et seq.

Chapter 29

§2925.1

Generd Ingructions for Processing
Exceptions Under Composite Rate
Reimbursement System.

Responshility Of Intermediaries

HCFA Centrd Office Responshbilities

Specific Ingtructions For Adjudicating
ESRD Exception Request

Provider Payment Determinations and
Appeal Procedures

Conduct Of A Board Hearing
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4. Cases:

S.E.C. v. Chenery Corp., 332 U.S. 194, 196, (1947).

Mercy Hospitd of Miami, Inc. v. Shadda, No. 91-3268, (D.D.C. Sept. 13, 1993).

Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212-13 (1988).

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board, after consdering the facts, parties contentions, evidence, law, regulations and program
ingtructions finds and concludes that the Provider should have been granted an exception to the rend
didyss composte rate for its aypicd service intengty. The Board finds thet the Provider timely filed its
request, and that the Intermediary approved it. The Board further finds that the request clearly
contained asignificant error, i.e., 37,983 hours of service each for registered nurses, licensed practica
nurses and technicians. HCFA' sreview identified the error but did no further review of the obvious
error. Thiswasamajor part of its decision to deny the exception request. HCFA'’s lack of
approporiate review isin violation of HCFA Pub. 15-1

§ 2724 which reguires HCFA to properly review al information submitted. Observance of an obvious
error and not responding to it is patently wrong and unfair to this Provider. A diligent review of the
Provider’s exception request gpped would have resulted in afavorable result for the Provider.

The Board notes that HCFA cited HCFA Pub. 15-1 2725.3E to support its denia of an exception
regarding atypica patient mix. That section dedls with exception requests for isolated essentid facilities
(“ISOs’). ThisProvider does not meet the definition of an 1SO. Thus, HCFA erred in its conclusion to
deny the exception request. The Board further observes that it has authority to “look beyond” HCFA's
error and look at the facts and circumstances. It agrees with the Intermediary that the courts reasoning
inthe Mercy Hospital cases applies only to judicid review and not to the Board' s review.

The Board thus reviewed the exception request and related exhibits and finds them to be correct and
adequate. Thus, the Board grants the Provider’ s request.

DECISION AND ORDER:

The Provider properly filed its exception request with sufficient supporting documentation to grant the
exception request. HCFA’s denid of the request is reversed.
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